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BEFORE THE ADMINISTRATOR

IN THE MATTER OF

ATLAS REFI NERY, | NC., DOCKET NO. TSCA-02-99-9142

)
)
)
)
)
)

ORDER ON MOTI ONS

The conplaint inthis proceeding initiated by the Director of
the Division of Enforcenent and Conpliance Assistance, United
States Environnent al Protection Agency (“EPA"), Region 11
(“Conplainant”), pursuant to Section 16(a) of the Toxic Substances
Control Act (“TSCA"), 15 U.S.C. § 2615(a), on March 31, 1999,
charged Respondent, Atlas Refinery, Inc. (“Atlas”), with violating
regul ati ons pronulgated pursuant to TSCA 8 8(a), 15 U S C 8§
2607(a), set forth at 40 CF. R Part 710 (“lnventory Reporting
Regul ations”), thereby violating TSCA 8§ 15(3)(B), 15 US C 8§
2614(3)(B).Y Specifically, the conplaint alleged that, since at
| east 1992, Respondent has been a corporation that owned a facility

in Newark, New Jersey in which it has manufactured “chem cal

Y  TSCA 8§ 15 provides in pertinent part that: It shall be
unl awful for any person to
'(lsj'f'éilll 'o'r' 'r'elf'uls'elto ..... (B) submt reports, notices, or
other information,....
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subst ances” for “commercial purposes”; and that, since at |east
1992, the <chemcal substances have been subject to TSCA
requi renents and regul ations related to I nventory Reporting as set
forth in 40 CF.R Part 710; and that, since at |east 1992,
Respondent has been subject to the requirenents of Section 8(a) of
TSCA, 15 U. S. C. § 2607(a), and the regul ati ons pronul gat ed pur suant
thereto set forth at 40 CF. R Part 710, which regul ations require
reporting for the chem cal inventory established and maintai ned
pursuant to Section 8(b) of TSCA 15 U S. C 8§ 2607(b). The
conplaint further alleged that Respondent failed to submt a
“Partial Updating of the TSCA Chem cal Inventory Data Base” (also
knowmn as “Form U'; 40 CF. R 8§ 710.39) during the period from
August 25, 1994 to Decenber 23, 1994 for seven chem cal
substances;? and that each failure to submit a Form U for a
chem cal substance during the nentioned period constituted a

separate and distinct failure or refusal to conmply with a

2 The seven chem cal substances are as foll ows:

Chem cal Nane CAS NUMBER

a) Cctadecanoic acid, 9 (or 10)-(sul fooxy)-, 42808- 36- 6
1-butyl ester, sodiumsalt

b) Fats and dyceridic oils, 61788- 83-8
herring, sulfated, sodiumsalts

c) Fats and dyceridic oils, herring, 61788-84-9
sul f onat ed

d) Fatty acids, tall-oil, sulfated, 68082- 60-0
sodium salts

e) Lard, oil, sulfated, sodiumsalts 68153- 10- 6

f) Cod-liver oil, sulfated, amoni um salt 68514- 69- 2

g) Nonene, hydrofornylation products, 71243- 86- 2

hi gh-boi I i ng, sulfated, sodiumsalts
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requi renent of 40 C.F. R § 710. 33, and thus a separate and di sti nct
violation of TSCA § 15(3)(B). For these alleged violations
Conpl ai nant proposed to assess Atlas a civil penalty of $17, 000 for
each of the seven failures to report a chem cal substance for a
total of $119, 000.

Atlas filed an answer on May 28, 1999, admitting, inter alia,
that it was a person and a corporation organi zed under the | aws of
the State of New Jersey, that since at |east 1992 it had owned and
controlled afacility |l ocated i n Newark, New Jersey, and that since
at least 1992 it had manufactured for conmercial purposes chem cal
substances as defined in TSCA 8 3(2) at said facility. Atl as
admtted that its corporate fiscal year was the cal endar year and
that its sales were greater than four mllion dollars during the
cal endar years 1993 and 1994. Atlas deni ed manufacturing tanning
oils, but admtted manufacturing “fat |iquors and | eat her finishing
oils” at its facility and that these materials were chem cal
subst ances. Atlas also admtted that during the cal endar year
1993, it manufactured nore than 100, 000 pounds of each of the seven
“chem cal substances” identifiedin the conplaint (supra note 2) at
its facility and that it failed to submt a FormU for any of these
chem cal substances during the period from (and i ncluding)
August 25, 1994 to Decenber 23, 1994. However, Atlas denied
Conpl ainant’s allegations that its failure to submt a FormU for

each of the chem cal substances during the period from August 25,
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1994 to Decenber 23, 1994 constituted a separate and distinct
failure or refusal to conmply wwth 40 CF. R § 710. 33. I nst ead
Atlas asserted that, because all seven chem cal substances woul d
have been reported on one Form U, failure to file the Form U
constituted only one failure to conply wwth 40 CF. R § 710.33
(Answer § 26). Respondent requested a hearing.

In accordance with a July 7, 1999 letter-order of the ALJ,
the parties have filed prehearing exchanges. On Novenber 16, 1999,
Respondent, in accordance with a schedul e established by the ALJ,
filed a Mtion for an Oder Determning Unit of Violation
(“Respondent’s Motion”). In response, Conplainant submtted a
Menor andum of Law in Qpposition to Respondent’s Novenber 16, 1999
Motion, and in Support of Conplainant’s Cross-Mtion for Partial
Accel erated Decision on Liability (“Conplainant’s Mtion”), dated
Decenber 22, 1999. On January 6, 2000, Respondent filed a Brief in

Qpposition to Conplainant’s Moti on.

Respondent’s Mbti on

By way of background, Atlas states that it is a small conpany
wi t h annual sal es of approxi mately $14, 000, 000 and that it has been
| ocated at a single site in Newark, New Jersey for over 100 years
(Brief on Motion for an Order Determ ning Unit of Violation, Brief,

at 1). Atlas says that it enploys approximtely 35 people and
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manuf actures fat liquors for use in the tanning of leather.¥ Atlas
asserts that it was unaware of its obligation to report regarding
its manufacture of the chemcals identified in the conplaint until
it was visited by EPA inspectors in August of 1998. Thereafter,
Atlas states that it pronptly filed a Report on Form U incl uding
t he seven chemcals which it then | earned were included in the EPA
| nventory (Form U, dated 1/25/99, Exh A).

Atl as points out that the conplaint alleges that it violated
regul ations issued under TSCA 8 8(a), Inventory Reporting
Regul ations, set forth at 40 CF. R Part 710, thus constituting a
violation of TSCA § 15(3)(B). Additionally, Atlas notes that
par agraph 26 of the conplaint alleges that Atlas’ failure to submt
a Form U for each of seven chem cal substances constituted a
separate and distinct failure or refusal to conply with the
requirenents of 40 CF. R 8 710.33. Atlas asserts that whether a
case arises under TSCA or FIFRA, the primary inquiry as to nmultiple
vi ol ations and the penalties to be assessed therefor is the intent
of Congress as expressed in the statutes (Brief at 3). Atlas says
that it found no specific provisions in TSCA regarding either
multiple violations or specific penalties. It does contend,

however, that penalties are uniformy required to be reasonable.

8 Fat liquors are oils manufactured primarily fromlard and
fish oils which are used to replace the fat in the hide of an
ani mal during the tanni ng process.
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Regardi ng the regul ati ons, Atlas again states that it found no
specific mandate concerning nultiple violations or penalties.
Atl as acknow edges that TSCA authorizes EPA to require Reports and
to fix reasonable penalties for failure to file such reports.
According to Atlas, EPA Policy Statenents, nerely “express the

opinion of the Agency and are essentially gquidelines for

adm ni stration under the Act.” (I1d.). Although the Agency’s Policy
Statenents nmandate that the failure to file a Report for nmultiple
chem cal substances nust be viewed as a failure to file nmultiple
Reports (one for each chem cal), Atlas points out that the reported
cases uniformy concl ude that neither Adm nistrative Law Judges nor
t he Envi ronnent al Appeal s Board are bound by EPA Policy Statenents.
Moreover, Atlas says that the Policy Statenents have m xed the
matter of nultiple penalties into procedures for determning
appropriate penalties, thereby potentially elevating the penalties
beyond that which an independent court mght view as reasonable
(1d. 4).

Atl as argues that neither the applicable sections of TSCA nor
EPA regul ations issued thereunder support the EPA Policy which
directs that the conplaint specify nmultiple violations when, in
fact, only one violation occurred, nanely its failure to file a
single report (Form U). In this regard, Form U is entitled
“Partial Updating of TSCA Inventory Data Base Production and Site

Report” (Brief Exh B, 1994). According to Atlas, all that TSCA and
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t he regul ati ons thereunder require is that reports be submtted and
the focus is on the report itself and not the nunber of chem cals

to be listed in the report (Brief at 5). Atlas cites MLaughlin

Gormey King Co., 6 EA D 339 (EAB, Mar. 12, 1996), hol ding that

the determnation of whether an act of proscribed conduct
constitutes multiple offenses under a statutory provisionis not a
matter of enforcenment discretion; but is, rather, a mtter of
statutory interpretation. The Board upheld the ALJ s concl usion
that a false certification that a study submtted in support of a
pesticide registration was conducted in accordance wth Good
Laboratory Practice Standards (G.PS) constituted a single violation
of FIFRA even though the study deviated from GPS in four
i ndependent respects.

At |l as enphasi zes that the focus of TSCA §8 8(a)(1) is upon the
requi renent that the Adm nistrator shall pronulgate rules under
whi ch each person who manufactures or processes or proposes to
manuf acture or process a chemcal substance, wth specified
exceptions, shall mintain such records and submt to the
Adm ni strator such reports as the Admnistrator may reasonably
require. Atlas also enphasizes the requirenment of the regul ation,
40 C.F.R 8§ 710.32(a), providing in part that any person who
chooses to report information to EPA in witing nust do so by
conpleting the reporting formavail abl e fromEPA at the address set

forth in § 710.39(b).
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Atl as points out that 8 710. 39 reinforces the requirenent that
FormUis to be used for submtting witten information [required
by Part 710] and that the formclearly contenplates that nore than
one chemcal wll be listed on each form (Brief at 6).
Additionally, Atlas notes that the first place where the nunber of
chemcals listed in a report becones a primary focus is in the EPA
Enf orcement Response Policy for TSCA Reporting (ERP) where the
foll ow ng appears:

Mul tiple penalties are to be used if there is nore than one
violation of the sane rule or violations of different rules.

Violations will be determ ned as foll ows:

TSCA § 8(a) Inventory Update Per Chemcal Per Site

Tétﬁiélé(a) Chem cal Specific Rules Per Chem cal (Per Chem cal
Per Site if Site-Specific
Reporting I's Required)?

In McLaughlin Gorml ey King, supra, the EAB observed that the

GLP ERP, which had never been put out for notice and coment was a
non- bi ndi ng Agency policy whose application is open to attack in

any particular case (6 E. A D. at 350). See also Allied Signal

Inc., RCRA Appeal No. 90-27, 4 E.A D. 748, 765 (EAB, July 29,

1993), sanme with respect to proposed regul ations. Atlas also notes

4  Recordkeepi ng and Reporting Rul es- TSCA Sections 8, 12 and
13 (ERP May 15, 1987, revised August 5, 1996, at 12), Cs Pxh 7.
It should be noted that the ERP for TSCA 88 8, 12, and 13 was
revised on March 31, 1999, effective June 1, 1999. The provisions
gquoted in the text were not changed (1d. 13, 14).
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the disclainer in the ERP to the effect that the ERP does not
constitute rul e making by EPA and may not be relied upon to create
a right or benefit, substantive or procedural, enforceable at |aw
or equity, by any person.?¥

Atl as argues that the arbitrary requirenment of the ERP that
the unit of violation for failure to file a report nust be treated
as each chem cal which should have been listed on the report may
el evate the penalty far beyond what is reasonable under the
circunstances (Brief at 8). Atlas says that this practice may
result intheinitial penalty being so high that application of the
statutory adjustnment factors in TSCA 8§ 16(2)(B) wll not be
sufficient to reduce the penalty to a reasonable amobunt. Atlas

cites Mcroban Products Conpany, Docket No. FIFRA 98-H-01, Order

Det er mi ni ng Nunber of Violations, etc., 1999 EPA ALJ LEXIS 4 (ALJ,
February 18, 1999), where the i ssue was the nunber of viol ations of
FIFRA 8 12(a)(1)(B) to be charged for 32 shipnents of a pesticide
where clains differing substantially fromthose nade i n connection
wWthits registration were made in five separate docunents as part
of the pesticide’s distribution or sale. In concluding that the
gravanen of the offense involved clains differing from those
permtted under the pesticide’s registration, i.e., that the harm

or potential harminvol ved unapproved cl ai ns rat her than unapproved

¥ Brief at 7, 8. The statenent cited by Atlas appears only
in the “Applicability” section of the 1999 ERP effective June 1,
1999 (1d. 6).
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sales, and thus that there were five violations of the Act rather
than 32 as cl ai med by the Agency, Judge Moran noted that having the
nunmber of violations nmechanically determned in all instances by
sinply counting the nunber of sales or distributions could produce
unreasonable results under certain circunstances. lmplicitly,
Atl as contends that determ ning the nunber of violations by the
nunber of chem cals which should have been included on a single
Form U could also |l ead to an unreasonable result.

Atlas notes that what it describes as the “arbitrary and

mechani cal ” approach was approved in Caschemlnc., Docket No. I1I-

TSCA- PWN- 89- 0106, Order Upon Cross-Mtions for Partial Accel erated
Deci sion, 1992 W. 340774 (E.P.A.) (ALJ, Cctober 30, 1992), wherein
the failure to file a report which woul d have i ncl uded 29 chem cal s
at $17,000 for each chemcal resulted in an initial penalty
det erm nation of $493,000. (Brief at 9). Atlas argues that a start
point penalty of $493,000 makes adjusting the penalty to a
reasonabl e anobunt based upon the factors specified in TSCA 8§
16(a)(2)(B) al nost inpossible.

Atlas says that it finds the follow ng | anguage in Caschem
particularly puzzling:

“I'n order to reject application of the penalty
policy gquidelines, there nust be a denonstration of
arbitrariness, caprice, failure to take certain evidence

or argunents into account, or unreasonabl eness in penalty
assessnent resulting fromapplication of the guideline.”
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O her | anguage in Caschemthat Atlas finds troublesone is the
assertion that if the penalty policy provisions should suggest an
unfair or unreasonable result, the per chem cal penalty wll be
reduced as appropriate, and the flexibility in determ ning the
anmount of the penalty accorded the Adm ni strator [and by del egati on
the Adm ni strative Law Judge] by the | anguage of 8§ 16(a)(2)(B) that
there shall be taken into account "such other matters as justice
may require.” According to Atlas, this seens to say that the
Adm nistrator is in control of the entire process and that ALJ' s
must exercise the judicial function within the guidelines set by
the Adm nistrator (Brief at 10). Atlas asks rhetorically how the
| egal issue of nultiple violations can be swept into the area of
the circunstances of the case when the notion regarding nmultiple
penalties is being nade before any evidence is presented. Atlas
claims that this puts the cart before the horse and |eaves
Respondent in an inequitable and unfair position to negotiate a
settl enment. Atlas submts that this reasoning equates to the
proposi tion that respondents cannot | ook to an i ndependent j udi ci al
process within the Agency because the rules are set by the
Adm nistrator. In conclusion, Atlas states that the circunstances
i nvol ved as pleaded in its answer are such that the ERP shoul d not
be followed to create a $119,000 starting point for the
determ nation of a penalty for the failure to file a single report.

Atlas states that the ALJ should not be subordinated to the EPA



12
Policy and argues that the ALJ and not the EPA have a
responsibility to determ ne a reasonable penalty based upon the
facts of the case and the applicable statute. Atlas requests that
the ALJ issue an order finding that the unit of violation in this

i nstance i s one, not seven.

Conpl ai nant’ s Opposition

Opposing Atlas’ notion, Conplainant has filed a cross-notion
for a partial accelerated decision on liability holding Atlas
liable for seven separate and distinct violations of TSCA and its
i npl ementing reqgulations, for Atlas’ failure tinely to file an
| nventory Update Report pursuant to 40 CF. R § 710.33 for seven
chem cal substances as alleged in the conplaint (Notice of Mtion,
dated Decenber 22, 1999). In support of its notion, Conplai nant
has filed a Menorandum of Law ( Menorandun) and t he Decl arati ons of
Lee A. Spi el mann, counsel for Conpl ai nant, and of M chael Bious, a
chem st and an EPA inspector.

Conpl ai nant asserts that Atlas’ claim that its failure to
report seven chem cal substances for the 1994 updating of the TSCA
| nventory should be treated as a single violation of TSCA and the
relevant inplenmenting regulations at 40 CF. R Part 710, 1is
untenable and is directly contrary to the | eadi ng Agency deci si ons
construing the relevant provisions of Part 710 (Menorandum at 2).

Addi tional ly, Conpl ainant maintains that Atlas’ position that its
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admtted failure to tinmely report seven chemcals constitutes a
|l one violation negates and runs counter to the Congressional
pur poses underlyi ng enact ment of TSCA, which granted EPA broad and
expansi ve powers, including authority to obtain information on
chem cal s manufactured in the United States. Conplainant says that
Congress intended EPA to have w de-ranging and flexible authority
to address what Congress deened to be a major problemand all eges
that Atlas’ position would severely circunscribe the discretion
Congress intended the Agency to exercise. Mreover, Conplai nant
avers that acceptance of Atlas’ argunents would likely create a
di sincentive for conprehensive reporting (Menorandum at 3).

Conpl ai nant cites and quotes TSCA § 8(b) which requires the
Adm nistrator to “...conpile, keep current, and publish a |ist of
each chem cal substance which is manufactured or processed in the
United States.” (Menmorandumat 5). This list is also referred to
as the “Master Inventory File” (40 CF.R 8§ 710.23(a)) (1974).
Conmpl ai nant enphasi zes that TSCA 8§ 8(a), quoted infra, requires the
Adm ni strator to pronul gate regul ati ons under whi ch each person who
manuf act ures or processes a chem cal substance shall maintain such
records and submt to the Admnistrator such reports as the
Adm ni strator nmay reasonably require.

As to the facts, Conplainant points out that Atlas has
admtted that it failed to tinmely file (during the period the

requi red August 25, 1994, to Decenber 23, 1994) TSCA inventory
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update reporting form (FormU) for the seven chemcals identified
in the conplaint, that Atlas as a corporation is a person as
defined in 8 710.2, that it manufactured for comrercial purposes
the nentioned chemcals in quantities exceedi ng 100, 000 pounds and
thus in excess of the 10,000 pound threshold of § 710.28, at a
single site during the cal endar year 1993 and that it owned and
controlled that site, i.e., its facility in Newark, New Jersey
during the cal endar years 1993 and 1994 (Menorandum at 10, 11).
Conpl ai nant notes that because its sales exceed $4, 000,000
annually, Atlas does not qualify for the “small manufacturer”
exenption and that Atlas has not clained such an exenption.
Conpl ainant cites the Bious Declaration for the fact that the
chem cal substances identified in the conplaint were on the Master
I nventory File at the beginning of the 1994 reporting period, that
Atlas has admitted that each of the chemcals identified in the
conpl ai nt was a chem cal substance during the 1994 reporting period
and that Atlas has not claimed that any of the exclusions in 8§
710. 26 apply (Menorandum at 12-14).

As to the dispositive issue, i.e. whether Atlas’ failure to
report seven chem cal substances required by the TSCA inventory
update rul e constitutes one violation or seven, Conpl ai nant asserts
that Atlas ignores, msreads and/or distorts Agency case |aw
holding that the failure to tinely submt inventory update

information for nultiple chemcals constitutes nmultiple TSCA
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violations. Conplainant cites and relies on Caschem lInc., supra,

and C.P. Hall Co., Docket No. TSCA-C-89, Order on Cross-Mtions for

Accel erated Decision, etc. (June 9, 1992), both decisions hol ding
t hat charging and assessing penalties on a per chem cal basis for
failure to tinely report chem cals manufactured or processed as
requi red by the i nventory update rul e nore nearly accorded with the
purposes of TSCA and was within EPA s discretion. Additionally,
both decisions recognize that neither the statute nor the
regul ations are definitive on the nunber of violations which may be
charged in a situation |like the instant one and that the first
cl ear statenment of the per chem cal per site positionis in the ERP
which is a policy docunent and not a binding regulation.

Conpl ai nant notes that Atlas cites DIC Anericas, Inc., TSCA

Appeal No. 94-2, 1995 W 646512 (E. P. A.) (EAB, Septenber 27, 1995),
a situation where DIC Anericas had filed Form U covering 18
chem cals, but had sinply omtted five additional chem cals which
were required to be reported. Atlas asserts that this is a
different situation fromthe failure to file a single report herein
and enphasi zes that the EAB highlighted the ALJ's recognition of
the fact that she was free to deviate from the CGuidelines if
warranted by the circunstances. Conplainant, on the other hand,
points out that the EAB sustained the ALJ' s assessnent of an
$85, 000 penalty, $17,000 per omtted chemical, and thus inplicitly

approved the conclusion that each chemcal not reported for
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i nventory updating constituted a separate and di stinct violation of
TSCA (Menorandum at 25, 26).

Conpl ai nant argues that MlLaughlin Gornmley King, supra, is

I napposite because that case involved a single pesticide while
seven separate chem cals are involved here (Menorandumat 27, 28).
Mor eover, Conpl ai nant points out that the EAB specifically limted
its holding to FIFRA 8 12(a)(2)(Q as applied in that case
Conpl ai nant asserts that it is well settled that adm nistrative
agenci es have wi de | atitude i n devel opi ng appropri ate sancti ons and
that interposing penalty considerations at this stage of the
proceedi ng, when the anount of the penalty is to be determned in
further proceedings, only serves to divert attention from the
actual issue (Menorandum at 31-33). Conpl ai nant enphasi zes t hat
the nunber of violations is legally and factually independent of
any penalty which may be assessed and asserts that the | aw requires
that Atlas be given an opportunity to denonstrate the
i nappropri ateness of any penalty whi ch nmay be sought ( Menorandum at
34, 35).

Conpl ai nant requests that the ALJ issue an order denying
Atlas’ nmotion in all respects; rule that Atlas’ failure to tinely
report seven chemcals to EPA in conpliance with TSCA | nventory
update reporting requirenents constitutes seven and distinct
failures or refusals to conply with 40 CF. R 8 710.33(b), each of

which in turn constitutes separate and distinct violations of TSCA
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8§ 15(3)(B); to rule that for each of said violations Atlas is
liable to the United States pursuant to TSCA 8§ 16(a), and to grant
Complainant’s notion for a partial accelerated decision

establishing Atlas’ liability (Menorandum at 40, 41).

Atlas’ Opposition

Opposing Conplainant’s notion for a partial accelerated
decision on liability, Atlas avers that, although the Agency
[ appears] to agree that the issue of single or separate unit of
violation is a matter of statutory interpretation, the primry
focus as expressed in Conplainant’s Menorandum of Law is the
enforcenment needs of the Agency (Opposition at 1) Atlas again

guotes the |anguage from Caschem 1Inc., supra (ante at 11), and

takes issue with the conclusion that the ALJ nmust find an abuse of
discretion in order to rule against the Agency. Atlas says that

the lawis as expressed in Ml aughlin Gorml ey King, supra, wherein

the EAB stated that the Agency positionis only entitled to as nuch
deference as is normally owed to Agency interpretation of statutes
and ruled that, because the EAB was the final decision maker for
t he Agency, concepts of Chevron and Skidnore deference were not
appl i cabl e.

In any event, Atlas enphasizes that, even if the ALJ deci des
that there are seven violations rather than one, the anmount of the

penalty remains controverted and Atlas has the right to present
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evidence with respect to the factors which control the anount of

the penalty (Opposition at 2, 3).
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Di scussi on

As Atlas points out, TSCA 8 15, which it is charged

violating, provides that it is unlawful for any person to “(3)

or

information, ...

refuse to...(B) subm t reports, noti ces, or

US C 8 2607, entitled “Reports and retention of informat

wi th
f ai

ot her

.” (enphasis added). Additionally, TSCA § 8, 15

ion”,

paragraph (a) of whichis entitled “Reports,” provides in pertinent

part:

perti

(1) The Adm nistrator shall pronul gate rul es under
whi ch-

(A) each person (other than a snmall manufacturer or
processor) who manufactures or processes or proposes to
manuf acture or process a chem cal substance (other than
a chem cal substance described in subparagraph (B)(ii)
[smal | quantities]) shall maintain such records, and
submt to the Admnistrator such reports, as the
Adm nistrator nmay reasonably require,..... (enphasi s
added) .

The inplenenting regulation, 40 CF. R § 710.32, provid
nent part:

8§ 710.32, Reporting information to EPA

Any person who nust report under this part nust
submt the information prescribed in this section for
each chem cal substance described in 8 710.25 that the
person manufactured for comrercial purposes i n an anount
of 10,000 pounds (4,150 kilogranms) or nore at a single
site during a corporate fiscal year described in §
710. 28.

The regul ation, 40 CF. R 8 710.25, sets forth the
chem cal substances which are to be reported: “Any
chem cal substance which is in the Master Inventory File
at the beginning of a reporting period set forth in §
710. 33, unless the chem cal substance is specifically
excluded by § 710.26."

es in
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Applicable reporting periods are set forth in 8 710.33 with
the first reporting period being from August 25, 1986 to
Decenber 23, 1986 (8§ 710.33(a)). The first recurring reporting
period is from August 25, 1990 to Decenmber 23, 1990, and while
subsequent periods are from August 23 to Decenber 23 at four year
intervals thereafter (8 710.33(h)). Any person described in §
710. 28(b) must report for each chem cal substance described in §
710. 25 that t he person manufactured during the applicabl e corporate
fiscal year described in § 710.28(b).

Section 710.32(a), Reporting in witing, provides:

Any person who chooses to report information to EPA in

witing nmust do so by conpleting the reporting form

available from EPA at the address set forth in 8§

710.39(b). The form nust include all information

prescribed in paragraph (c) of this section. Persons

reporting in witing nmust submt a separate formfor each

site for which the person is required to report.

Both Caschemand C.P. Hall, supra, upon which Conplai nant relies,

were decided prior to the EAB' s decision in MLaughlin Gornl ey

Ki ng, supra, and regard the i ssue of the nunber of violations to be
charged for failure to conply with the TSCA I nventory update rule
as a matter of prosecutorial discretion. Viewed inthis light, the
| anguage in Caschem that Atlas finds so disturbing to the effect
that the Agency position will be upheld unless it is shown to be an

abuse of discretion is readily understandable. MlLaughlin Gorm ey

King, of course, holds that the unit of violation is a matter of

statutory interpretation. Ml aughlin Gorm ey King, however, is
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di stingui shabl e, not because there was only one pesticide in
contrast to the seven chemcals at issue here as contended by
Conpl ai nant, but because the gravanen of the offense in that case
was the false certification that a study submtted in support of a
pesticide registration was conducted in accordance with Good
Laboratory Practice Standards. Because there was only one
certification and one study, the fact that the study differed from
GLPS in several respects was not relevant to the nunber of
vi ol ati ons.

Here, Atlas is correct that TSCA 8§ 15(3)(B), which it is
charged with violating, makes it unlawful for any person to fail or

refuse to submit “reports, notices, and other information.” Atlas
recogni zes that 8 15(3)(B) is not definitive as to the unit of
violation for failing to tinely report nultiple chemcals on Form
Uin accordance with the TSCA Inventory update rule (40 CF. R 8§
710.33). Atlas relies on the fact that the regulation requires
that chemcals for the TSCA I nventory update be reported on FormU
and clearly contenplates that nore than one chemcal wll be
reported on each Form U Thus, Atlas argues that the unit of
violation nust be the form Sone support for this contention is
provided by the title of the form “Partial Updating of TSCA
I nventory Data Base Production and Site Report.” It cannot,

however, have been the purpose of TSCA to nerely require the

submi ssion of “reports...and other information” apart from the
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specific chemcals to be identified and information to be
furnished. This is seemngly especially true as to the inventory
or list of chem cal substances manufactured or processed in the
United States which TSCA 8§ 8(b) requires the Admnistrator to
“conpile, keep current and publish.” The list can hardly be
conpi l ed or kept current unless each chemcal within the specified
limts is reported. This is reinforced by the openi ng sentence of
8§ 710.32 that “(a)ny person who nust report under this part nust
submt the information prescribed in this section for each chem cal
substance described in § 710.25....”7 The interpretation advocated
by Atlas would treat the failure to report ten or any nunber of
chemcals for that matter as the same unit of violation as the
failure to report one chem cal. This does not seemreasonabl e and
it is concluded that an interpretation which treats the failure to
report each chemcal for the TSCA Inventory update rule as a
separate and distinct violation of TSCA § 15(3)(B) nore nearly
accords with the purpose and spirit of TSCA. Atlas’ notion that an
order be entered finding that there was only violation for the
failure to tinely report seven chenmi cal substances in accordance
with 8 710.33 will, therefore, be denied.

There being no dispute as to material fact that Atlas was
subj ect to the TSCA I nventory update reporting rule, 40 C F. R Part
710, and failed to tinely report seven chem cal substances, which

were on the Master Inventory File at the begi nning of the reporting
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period (August 25 to Decenber 23, 1994), in accordance with 8§88
710. 25, 710. 32, and 710. 33, Conpl ai nant’ s noti on for an accel erated
decision that Atlas is liable for seven separate and distinct
violations of TSCA § 15 (3)(B) will be granted.

The anobunt of the penalty remains at issue. [In this regard,
Conpl ainant’s assertion that Atlas has the right to present
evidence as to the appropriateness of the penalty is, of course,
accur at e. Consolidated Rule 22.24, 40 C F.R Part 22, however,
pl aces t he burden of establishing the appropriateness of the relief
sought, in this instance the penalty, on Conpl ai nant and Atl as has
no obligation to present evidence relating to the penalty unti
Conpl ai nant has established a prima facie case that the relief

[ penal ty] sought is appropriate.® Conplainant facilely clains that

8 The Consolidated Rules of Practice were revised, 64 Fed.
Reg. 4017 (July 23, 1999) effective August 23, 1999. Although this
proceedi ng was commenced under the prior rules, proceedings
comenced before August 23, 1999, becane subject to the revised
rules on August 23, 1999, wunless to do so would result in
substantial injustice.
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it meets this burden by citing the “CGuidelines for Assessnent of
Civil Penalties Under Section 16 of the Toxic Substances Control
Act”, 45 Fed. Reg. 59770 (Septenber 10, 1980) and EPA' s TSCA
Sections 8, 12, and 13 Enforcenent Response Policy (1996) (ERP),
resulting in a uniformpenalty of $17,000 per chem cal not tinely
reported. This makes determ ning the proposed penalty a sinple
mechani cal process, in effect shifting the burden of penalty
evi dence to the respondent before the Agency has presented a prim
facie case that the proposed penalty is appropriate after
considering the factors in TSCA 8§ 16(2)(B). This situation is
neither altered nor alleviated by ALJ recognition of the fact that
he or she is not bound by any penalty guidelines. It is difficult
to escape the conclusion that permtting the Agency to begin with
what is in effect a presunption that an appropriate penalty is
$17, 000 per chem cal not reported or reported | ate w thout having
produced any evi dence other than the penalty Guidelines or the ERP
is arbitrary. Inthis regard, the fornmer Chief Judge was reversed
when he ruled that, if the Agency were to rely on the PCB Penalty
Policy to establish a prima facie case that the penalty proposed
was appropriate, it must present sonme evidence as to the factual

basis for the policy as applied to the nmatter before him
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Enpl oyers I nsurance of Wausau and G oup Ei ght Technol ogy, |nc.

TSCA Appeal No. 95-6, 6 E.A D. 735, 763 (EAB, February 11, 1997).
The EAB' s | anguage is nonetheless instructive: ”"lIndeed for that
reason [the policy had not been subject to notice and coment rule
making and was not a regulation] the ALJ could sinply have
considered the Penalty Policy’ s anal ytical framework and concl uded
that, in this particular case, application of the TSCA § 16
criteria in the manner suggested by the Penalty Policy did not
yield an ‘appropriate’ penalty.” (1d. 759). The parties are

invited to consider Goup Eight as they contenplate further

proceedings in this matter.

O der

1. Atlas’ notion for an order determning that its failure to
tinmely report the seven chemcals identified in the conplaint which
it manufactured or processed as required by the TSCA inventory
update rule (40 C F.R 88 710.25, 710.32, and 710.33) constitutes
but one violation of TSCA 8§ 15(3)(B) is denied.

2. Conplainant’s notion for an accel erated deci sion that Atlas
is liable for seven separate and distinct violations of TSCA 8§
15(3)(B) for failure to timely report the seven chemcals
identified in the conplaint in accordance with the TSCA | nventory
update rule (40 CF. R 88 710.25, 710.32 and 710.33) is granted.
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3. The ampunt of the penalty remains at issue and wll be
determned after further proceedings including a hearing if

necessary.”

Dated this 16" day of February 2000.

Original signed by undersigned

Spencer T. N ssen
Adm ni strative Law Judge

Z In the near future, | will be in telephonic contact with
counsel for the purpose of scheduling a date and |ocation for a
hearing on this matter.



